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DETAILED ACTION 

Response to Arguments 

Applicant's arguments, filed August 14, 2008 with respect to the rejection(s) of 
claim(s) 1-13, have been fully considered and are persuasive. Therefore, the rejection 
has been withdrawn. However, upon further consideration, a new ground(s) of rejection 
is made in view of Bourgeois et al. and Scheiner et al. 



Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 



(e) the invention was described in (1 ) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351 (a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

1. Claims 1-3, 5-10 and 13 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Bourgeois et al. (US 6,126,611). Bourgeois et al. discloses sensing 
respiratory activity to determine sleep apnea, for example col. 3, lines 26-29 and 
measuring hemodynamic state. Bourgeois et al. determines heart rate, which the 
examiner considers contractility of the myocardium. Once apnea is detected, Bourgeois 



et al. employs over-drive pacing, or higher than normal pacing stimulation, to terminate 
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the apnea. This treatment, depicted in figure 1 , paces the heart at a high rate and 
causes the patient to awaken.. 

"Where apnea is detected through minute ventilation, if the apnea persists for a 
predetermined time, e.g. 10 seconds, the cardiac pacing rate switches to the higher 
rate. This mode switch can be abrupt or gradual. After a fixed period of time, or when 
the apnea is terminated, pacing is then withdrawn" (col. 5, lines 56-61). 

As to claim 10, "pacemaker 10 is capable of operating in various non-rate- 
responsive modes which include DDD, DDI, Wl, VOO, AOO, VDD. DVI, AAT and VVT, 
as well as corresponding rate-responsive modes of DDDR, DDIR, WIR, VOOR and 
WTR. Further, pacemaker 10 can be programmably configured to operate such that it 
varies its rate only in response to one selected sensor output, or in response to both 
sensor outputs, if desired"(col. 5, lines 14-22). Therefore, since Bourgeois et al. 
discloses the employment of a multi-site pacemaker, Bourgeois et al delivers multi-site 
stimulation. 

2. Claims 1-3, 5-10 and 13 are rejected under 35 U.S.C. 102(e) as being 
anticipated by Scheiner et al. (US 6,415,183 B1). Scheiner et al. depicts in figure 5, a 
system to treat "respiratory aliments such as sleep apnea" (col. 1, line 66). Additionally, 
"the respective diaphragm and hear therapies are deliver either concurrently or 
independently in blocks 706A and 706B" (col. 10, lines 37-39) 

"Device 170 is a pulse generator such as a bradycardia or antitachycardia 
pacemaker, a cardioverter, a defibrillator, a combination pacemaker/defibrillator, or 
other device for providing therapy to a heart or diaphragm" (col. 4, lines 39-42). 
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"Signal processing circuit 226 is a circuit for receiving, processing and filtering 
electrical signals sensed by electrodes implanted in a body. Signal processing circuit 
226 contains amplifiers and circuits to filter and amplify the electrical signals delivered 
via a lead. Examples of such signals include signals such as transthoracic impedance 
or heart activity signals. These signals are representative of a patient's physiological 
state. For example, if a lead such as lead 130 is inserted into or placed near a heart, 
signal processing circuit 226 can detect an impedance level between electrode 131 and 
can electrode 172 and an impedance level between ring electrode 132 and can 
electrode 172" (col. 5, lines 31-42). 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

1 . Claim 4 is rejected under 35 U.S.C. 103(a) as obvious over Scheiner et al. (US 
6,41 5,1 83 B1 ). Scheiner et al. discloses the monitoring of impedance, but is silent as to 
intracardiac impedance. It would have been obvious to one having ordinary skill in the 
art at the time the invention was made to employ measurements of intracardiac 
impedance to determine hemodynamic performance since it is well known in the art to 
sense intracardiac impedance in determining cardiac health and well-being. 
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Furthermore, measuring intracardiac impedance would provide the predictable results of 
monitoring the hemodynamic performance and provide indication of the cardiac health. 

2. Claim 4 is rejected under 35 U.S.C. 103(a) as being unpatentable over Bourgeois 
et al. (US 6,126,611). Bourgeois et al. discloses the device substantially as claimed but 
fails to teach measuring intracardiac impedance. It would have been obvious to one 
having ordinary skill in the art at the time the invention was made to employ 
measurements of intracardiac impedance to determine hemodynamic performance 
since it is well known in the art to sense intracardiac impedance in determining cardiac 
health and well-being. Furthermore, measuring intracardiac impedance would provide 
the predictable results of monitoring the hemodynamic performance and provide 
indication of the cardiac health. 

3. Claims 11-12 are rejected under 35 U.S.C. 1 03(a) as being unpatentable over 
Bourgeois et al. (US 6,1 26,61 1 ) or Scheiner et al. (US 6,41 5,1 83 B1 ). Bourgeois et al. 
and Scheiner et al. teach the device substantially as claimed but fail to teach comparing 
a hemodynamic signal to an average of the hemodynamic signals. It would have been 
obvious to one having ordinary skill in the art at the time the invention was made to 
modify the system to include comparing hemodynamic signals to an average in order to 
provide the predictable results of observing a change in the system from previously 
measured standards and providing a threshold to the modification or initiation of 
treatment. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Alyssa M. Alter whose telephone number is (571)272- 
4939. The examiner can normally be reached on M-F 8am to 4pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Angela Sykes can be reached on (571) 272-4955. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/George R Evanisko/ 

Primary Examiner, Art Unit 3762 



/Alyssa M Alter/ 
Examiner 
Art Unit 3762 



